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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.1 14, including the fee set forth in 
37 CFR 1 .17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on May 29, 2009 has been entered. 

Note to Applicant Regarding Claim Interpretation 

The terms "designed to," wherein," and "for" in the claim(s) may be interpreted as 
intended use. Intended use/functional language does not require that reference specifically teach 
the intended use of the element. A recitation of the intended use of the claimed invention must 
result in a structural difference between the claimed invention and the prior art in order to 
patentably distinguish the claimed invention from the prior art. If the prior art structure is 
capable of performing the intended use, then it meets the claim. 

Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

Claims 2, 4, 6 - 12, and 23 - 25 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non- statutory subject matter. Claim 1 1 positively recites limitations that 
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overlap statutory classes. In this case, the applicant has positively recited a method and an 
apparatus in the same claim. See MPEP 2173.05(p) II. Claims 2, 4 - 10, 12, and 23 - 25 are 
rejected based on their dependency on claim 11. 

Claim Rejections - 35 USC § 112 
The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

Claims 13, 14, 16, 17, 19 - 23, and 25 is rejected under 35 U.S.C. 1 12, first paragraph, as 
failing to comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to one skilled 
in the relevant art that the inventor(s), at the time the application was filed, had possession of the 
claimed invention. Regarding claims 13, 14, 16, 17, and 19, the written disclosure does not 
support "[evaluating] the measured physiological data to determine a quality. . ." Rather, the 
entire specification and the original claims are drawn to evaluating the data signal. The 
Examiner submits that a physiological data signal is substantially different than physiological 
data. The electrodes of the system generate a signal even without measuring the physiological 
data of a patient. Furthermore, the specification does not discuss how the system evaluates the 
physiological data signal, let alone physiological data for a quality such as interference or 
transmission level. 

Regarding claim 20, the specification provides no explicit support or teaching of "the 
quality signal ... is perceivable only locally . . . and not at the remote site." 
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Regarding claim 23, the Examiner failed to find support in the specification for the 
apparatus "concurrently [communicating] the physiological data. . . and [evaluating] the at least 
one physiological data measurement signal." In addition to finding no recitation of the term 
"concurrently" or an equivalent term in the written description, the Examiner found disclosure of 
transmitting physiological data signals after evaluating a quality of the signal (see page 4, lines 
22 - 29 of the submitted specification). 

Regarding claim 25, there is no teaching in the specification to support "[evaluating] an 
interference level between the physiological data measurement signals," only disclosure to 
support each signal evaluated against a threshold. 

While the Examiner has thoroughly checked the written disclosure for the 
aforementioned deficiencies, the Applicant is invited to cite support in the specification and 
clarify the record regarding why the claims do not present new matter. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claim 24 is rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. In particular, the Applicant recites "... apparatus evaluates a form of the at least 
one physiological data measurement signal." The term form renders the claim indefinite, since 
one of ordinary skill in the art would be unable to ascertain the meaning of the term from the 
disclosure. Furthermore, the term form is unreasonably broad. In the art of electronic signals, a 
form may refer to the type of wave such as a square wave, or a property of the signal such as a 
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noisy or clean signal. The Examiner is unable to ascertain the meaning of the term form that the 
Applicant intends from a reading of the written disclosure, and has applied art in a manner 
sufficient to reject the claim. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 3, 4, 6 - 13, 16, and 19 - 25 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Mortara et al. U.S. Patent No. 5,704,351. 

Note to Applicant : See previous action for rejection to unaddressed dependent claims, as 
they are rejected on substantially the same basis. 

11 . A medical measuring system comprising: 

a data device including a display screen for displaying at least one of medical 
measurement values and graphs (Figure 1 item 16); 

at least one mobile measuring apparatus which communicates wirelessly with the data 
device via a wireless communication signal, the mobile measuring apparatus including at least 
one sensor for generating a at least one physiological data measurement signal indicative of 
physiological data of a patient, the sensor communicating the at least one physiological data 
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measurement signal to the mobile measuring apparatus and the mobile measuring apparatus 
communicating the physiological data to the data device via the wireless communication signal 
(Figure 1 item 10, column 4 lines 66 - 67, column 5 lines 1 - 46) 

wherein the at least one mobile measuring apparatus evaluates the at least one 
physiological data measurement signal to determine a quality of the at least one physiological 
data measurement signal and signals the quality of the at least one physiological data 
measurement signal generated by the at least one sensor (Column 5 lines 9-17). 

13. A medical measuring system comprising: 

one or more sensors designed to contact a portion of a patient to measure physiological 
patient data and generate physiological patient data signals indicative of the measured 
physiological patient data; (Figure 1 item 10, column 4 lines 66 - 67, column 5 lines 1 - 46); 

a measuring apparatus which receives the physiological patient data signals from the one 
or more sensors, evaluates the measured physiological patient data to determine a quality of the 
physiological patient data (Column 5 lines 9 - 43), and 

signals the quality of the physiological patient data (Column 5 lines 18-43 display 
module); and 

a measurement display apparatus that displays physiological patient data generated by the 
one or more sensors, the physiological patent data being wirelessly transferred from the at least 
one measuring apparatus (Figure 1 item 16); 

wherein the at least one measuring apparatus includes a means for determining a quality 
of the measured physiological patient data (Column 5 lines 9-17); and 
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a means for signaling the quality of the measured physiological patient data (Column 5 
lines 9-17, see also claim 28). 

16 . A medical measurement device comprising at least one measurement apparatus 
including a means for wirelessly transmitting medical data to a remote site, one or more sensors 
for measuring medical data, and a means for determining and a means for signaling a signal 
quality of the medical data (Column 4 lines 66 - 67, column 5 lines 1 - 46, see also claim 28). 

23. The medical measuring system as claimed in claim 11, wherein the mobile measuring 
apparatus concurrently communicates the physiological data to the data device and evaluates the 
at least one physiological data measurement signal (Column 10 lines 1 - 40). 

24. The medical measuring system as claimed in claim 11, wherein the mobile measuring 
apparatus evaluates a form of the at least one physiological data measurement signal (Column 10 
lines 1 - 40). 

25. The medical measuring system as claimed in claim 11, wherein the at least one sensor 
includes a plurality of sensors which generate a plurality of the physiological data measurement 
signals and wherein the mobile measuring apparatus evaluates an interference level between the 
physiological data measurement signals (Column 10 lines 1 - 40). 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 2, 14, and 17 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Mortara et al. U.S. Patent No. 5,704,351 in view of Schwarzberg U.S. Patent No. 5,730,143. 

In regard to claims 2, 14, and 17, Mortara et al., hereinafter Mortara, discloses indicating 
the signal strength of a measured signal to a user via a visual indicator (Mortara column 5 lines 
18 - 43). Mortara fails to disclose alternatively indicating signal strength acoustically. However 
Schwarzberg a reference in an analogous art discloses notifying the patient via light or sound 
(Schwarzberg column 3 lines 63 - 67, column 4 lines 1 - 2). Therefore, it would have been 
obvious to one of ordinary skill in the art at the time of the invention to interchange the visual 
indicator of Mortara with an acoustic indicator, since Schwarzberg discloses the two as 
interchangeable and both suitable for notifying the patient of important information. 

Response to Arguments 

The previous Office Action of December 4, 2008 was mistakenly sent as a final rejection. 
Upon review of the previous action and Applicant's remarks, the finality of the previous action 
has been withdrawn. 
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Applicant's arguments have been fully considered but they are not persuasive. 

In regards to independent claim 11, the claim recites "signaling the quality of the 
measuring signals." Mortara et al. discloses "checking the electrical quality of each of the 
electocardiographic electrode conections to patient ... by determining the impedance of each of 
the connections." (Mortara et al. column 5 lines 9-11). Under the broadest reasonable 
interpretation of the claim language in light of the specification, the "impedance of each of the 
connections" is a "quality of the measuring signal." Therefore, the applied prior art is sufficient 
to reject claim 1 1 as currently presented. 

In regards to independent claims 13 and 16, the claim recites "evaluating the measured . . 
. data to determine a quality of the measured . . . data." First, it is the Examiner's position that 
the Applicant does not have support in the written disclosure for determining a signal quality 
based on the EKG data alone. As such, the Examiner has interpreted recitations of 
"physiological data" as the signals emanating from the electrodes, pending response from the 
Applicant regarding new matter issues. The electrical quality test of Mortara et al. determines 
the impedance of each electrode and displays the resulting data to the user. Under the broadest 
reasonable interpretation of the claim language in light of the specification, the "impedance of 
each of the connections" is a "quality of the measured physiological patient data," since the 
impedance level is indicative of the EKG signal being received from each electrode. Therefore, 
the applied prior art is sufficient to reject claim 13 as currently presented. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kai Raj an whose telephone number is (571)272-3077. The 
examiner can normally be reached on Monday - Friday 9:00AM to 4:00PM. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Kai Raj an/ 

Examiner, Art Unit 3769 

/Michael C. Astorino/ 

Primary Examiner, Art Unit 3769 



August 17, 2009 



